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REHEARING
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Our opinion, filed January 22, 2004, is modified as follows:

At the end of the last sentence on page 4 of the typed opinion, add the

following footnote:

2. In his petition for rehearing, Holman complains that we applied
the wrong standard of review. He is mistaken. As explained in People v.
Fulkman, supra, 235 Cal.App.3d at page 561, the decision about whether there
was a "choking" is a question of fact for the trial court that must be upheld on
appeal if supported by substantial evidence. Although it is true that we exercise
our independent judgment in determining whether the force used was

constitutionally reasonable (id. at p. 562), the reasonableness of the force must




be considered in the context of the facts found by the frial court. For these

reasons, the petition for rehearing lacks merit.

This modification does not affect the judgment.

The petition for rehearing is denied.
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